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are not privileged. Such discovery will
be permitted only if:

(1) The expert is expected to be a wit-
ness at the hearing; or

(2) The expert is relied on by another
expert who is expected to be a witness
at the hearing, and the party shows:

(i) That it has a compelling need for
the information; and

(ii) That it cannot practicably obtain
the information by other means.

(h) Limitations on depositions. (1) A
party may depose a witness only if the
party shows that the witness:

(i) Will be unable to attend the hear-
ing because of age, illness, or other in-
capacity; or

(ii) Is unwilling to attend the hearing
voluntarily, and the party is unable to
compel the witness’s attendance at the
hearing by subpoena.

(2) Paragraph (h)(1)(ii) of this section
does not apply to any person employed
by or under contract with the party
seeking the deposition.

(3) A party may depose a senior De-
partment employee only if the party
shows:

(i) That the employee’s testimony is
necessary in order to provide signifi-
cant, unprivileged information that is
not available from any other source or
by less burdensome means; and

(ii) That the deposition would not
significantly interfere with the em-
ployee’s ability to perform his or her
government duties.

(i) Completion of discovery. All dis-
covery must be completed within 25
days after the initial prehearing con-
ference, unless the ALJ sets a different
deadline.

§45.42 When must a party supplement
or amend information it has pre-
viously provided?

(a) Discovery. A party must promptly
supplement or amend any prior re-
sponse to a discovery request if it
learns that the response:

(1) Was incomplete or incorrect when
made; or

(2) Though complete and correct
when made, is now incomplete or incor-
rect in any material respect.

(b) Witnesses and exhibits. (1) Within 5
days after the date set for completion
of discovery, each party must file an
updated version of the list of witnesses
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and exhibits required under §§45.21(c),
45.22(c), or 45.24(c).

(2) If a party wishes to include any
new witness or exhibit on its updated
list, it must provide an explanation of
why it was not feasible for the party to
include the witness or exhibit on its
list under §§45.21(c), 45.22(c), or 45.24(c).

(c) Failure to disclose. (1) A party that
fails to disclose information required
under §§45.21(c), 45.22(c), or 45.24(c), or
paragraphs (a) or (b) of this section,
will not be permitted to introduce as
evidence at the hearing testimony from
a witness or other information that it
failed to disclosed.

(2) Paragraph (c)(1) of this section
does not apply if the failure to disclose
was substantially justified or is harm-
less.

(3) Before or during the hearing, a
party may object to the admission of
evidence under paragraph (c)(1) of this
section.

(4) The ALJ will consider the fol-
lowing in determining whether to ex-
clude evidence under paragraphs (c)(1)
through (c¢)(3) of this section:

(i) The prejudice to the objecting
party;

(ii) The ability of the objecting party
to cure any prejudice;

(iii) The extent to which presentation
of the evidence would disrupt the or-
derly and efficient hearing of the case;

(iv) The importance of the evidence;
and

(v) The reason for the failure to dis-
close, including any bad faith or will-
fulness regarding the failure.

§45.43 What are the requirements for
written interrogatories?

(a) Motion. Except upon agreement of
the parties, a party wishing to pro-
pound interrogatories must file a mo-
tion under §45.41(c).

(b) ALJ order. During or promptly
after the initial prehearing conference,
the ALJ will issue an order under
§45.41(b) with respect to any discovery
motion requesting the use of written
interrogatories. The order will:

(1) Grant the motion and approve the
use of some or all of the proposed inter-
rogatories; or

(2) Deny the motion.

(c) Answers to interrogatories. Except
upon agreement of the parties, the
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